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This topic is more relevant than ever

Individuals with access to healthcare are living longer

By 2030, 1 in 5 Americans will be 65 or older

29% of population over age 65 has some form of cognitive 
disability; increases to 39% in population over age 85

Alzheimer’s is on the rise and 8 million Americans will be 
living with it by 2030 (60% increase from 2010)

Issues not limited to aging; substance abuse and mental 
illness 

Introduction
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Most people function for some period of time 

with "diminished capacity" before they are 

incapacitated

There are currently an estimated 5 million 

Americans with Alzheimer's who were 

functioning with diminished capacities before 

being diagnosed

Incapacity vs. Diminished Capacity
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Signs of Diminished Capacity or Incapacity

Cognitive Signs: short term memory loss, 
communication problems, comprehension problems, 
lack of mental flexibility, calculation problems and 
disorientation (loss of executive function)

Emotional Signs: significant emotional distress and 
emotional liability/inappropriateness

Behavioral Signs: delusions, hallucinations, poor 
grooming/hygiene

Radical changes to estate plan, wild spending, or bad 
investments

*Resource: Assessment of Older Adults with Diminished Capacity: A Handbook for Lawyers; ABA 
Commission on Law and Aging and the American Psychological Association.

Assisting Persons with Diminishing Capacity
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Ability to: (1) know the current status of matters, (2) 

'look ahead' and imagine what you want in the future; 

(3) compare the present to the proposed future and 

determine what needs to change to get to the desired 

outcome.  This comparative step and plan-making to 

achieve the changes requires executive function.

The more executive function is diminished the more a 

person becomes susceptible to undue influence 

(having a person’s own wishes replaced by another 

person’s wishes).

Undue influence is often accompanied by isolation.

Loss of Executive Function



icemiller.com

Different definitions depending on the purpose of the test

Legal capacity – e.g., testamentary capacity, capacity to contract

The capacity to make a will requires that at the time of signing the will the 
testator has sufficient capacity to know the extent and value of his property, 
those who are the natural objects of his bounty, their deserts with respect to 
their treatment and conduct toward him and to retain these facts in mind 
long enough to have his will prepared and executed.  The presumption is 
that a person was of sound mind and thus the burden of proof lies with the 
challenger to show by a preponderance of evidence that the testator lacked 
sufficient capacity

For revocable trusts created in 2006 and thereafter, IND. CODE § 30-4-2-10 
provides that the capacity to make (or amend) a revocable trust is the same 
that is required to make a will.  In other words, the capacity standard is the 
same for a will and trust.

For irrevocable trusts created in 2006 and thereafter, the settlor must be of 
sound mind and have a reasonable understanding of the nature and effect 
of creating the trust and its terms.  IND. CODE § 30-4-2-10(c).

Capacity to enter into a contract: parties must have ability to understand the 
nature and effect of the act and the business being transacted

Defining Capacity
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Rules of Professional Conduct

Duty of Confidentiality, Duty of Loyalty, Conflicts of Interest

Rule 1.14. Client with Diminished Capacity

(a) When a client's capacity to make adequately considered decisions in 
connection with a representation is diminished ….the lawyer shall, as far as 
reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, 
is at risk of substantial physical, financial or other harm unless action is taken and 
cannot adequately act in the client's own interest, the lawyer may take reasonably 
necessary protective action, including consulting with individuals or entities that 
have the ability to take action to protect the client and, in appropriate cases, 
seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity 
is protected by Rule 1.6. When taking protective action pursuant to paragraph (b), 
the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about 
the client, but only to the extent reasonably necessary to protect the client's 
interests.

(d) This Rule is not violated if the lawyer acts in good faith to comply with the 
Rule.

Lawyer’s Ethical Considerations
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When assisting clients with estate plans and 

arranging their affairs there are things that can be 

done to avoid the need for a guardianship 

Appointment of Health Care Representative (and living 

will)

Power of Attorney

Use of trust for asset management during lifetime

Use of trust for surviving spouse with diminished 

capacity

Titling accounts to allow family members to assist

Planning in Advance for Incapacity
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Appointment of Health Care Representative – has priority 
to act, unless the appointment provides otherwise

Living will is optional and non-binding (HCR can rely on)

What should the appointment include?

Successor representatives/co-representatives

HIPAA waiver; authority to receive and disclose health care 
information

Power to delegate authority

Specifically disqualify individuals (if applicable)

Authority to direct disposition of remains (trumped only by a 
person named in funeral planning declaration)

Planning for Incapacity; Appointment of Health 
Care Representative (and Living Will)
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Powers of Attorney

Springing vs. Durable

General vs. Limited

Key provisions

Digital assets

“New” powers under Indiana Code – TOD transfers, retirement 
plans, and catch-all provision

Power to delegate authority

Citing to the Indiana Code

Successor agents/co-agents

Nominate guardian

Special power of attorney for business

Revocation process – 2 Important Steps

Planning for Incapacity; Power of Attorney



icemiller.com

Benefits during grantor's lifetime

Centralized asset management

Successor trustee controls assets

Grantor trustee must resign or be removed as trustee

Less intrusive than court declaration of incompetency

Can benefit others during grantor’s incapacity

Protection of assets and value from predators and 

from grantor’s incapacity

Potential probate avoidance

Planning for Incapacity; Use of Trusts



icemiller.com

Not usually the option of choice

Caregiver may be given signing authority

No fiduciary relationship exists

Avoid naming individuals other than spouse as co-

owners

Joint titling may have unintended consequences

Again, no fiduciary relationship exists

Transfer on death designation avoids probate, but 

does not give designee authority during lifetime of 

account owner

Planning for Incapacity; Account Titling
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What are the differences?

Guardianships 
and 

Involuntary Commitments
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What is a guardianship?

responsible for the person 

A legal process where a 
court appoints an 

individual to act as a 
fiduciary and to be a 

guardian or conservator 
responsible for the person 

or the property of an 
incapacitated person.
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Types of 
Guardianships

Plenary 

Guardianship

Limited 

Guardianship

Temporary 

Guardianship

Overview: Types of Guardianships
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Who can be a guardian?

Who is considered an 
“incapacitated person”?

Ind. Code § 29-3-1-7.5

What is a 
“developmental 

disability”?

Ind. Code § 12-7-2-61

Any person willing, able and suitable to act in the best interests of the 

incapacitated person
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How is a Guardianship Obtained?

Obtain an 
attorney

Obtain a 
Physician’s 
Statement

File a 
Petition in 
Court

Hearing

Letter 

of 
Guardianship
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Overview: 
Detentions and Civil Commitments

To assist and treat individuals suffering from mental 

illness, when they are unable or unwilling to seek 

treatment voluntarily.

To protect individual suffering from mental illness 

and/or others from harm due to the illness.
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Legal Basis for Detentions and 
Involuntary Commitments

A detention or involuntary

commitment is only authorized if:

Mental Illness

Ind. Code § 12-7-2-130 (1).

and

Grave Disability

Ind. Code § 12-7-2-96

or

Dangerous 

Ind. Code § 12-7-2-53
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Gravely Disabled: 

A condition in which an individual, as  a result of mental illness, is in danger of coming to harm because the 

individual: 

(1) is unable to provide for that individual's food, clothing, shelter, or other essential human needs; or (2) has a 

substantial impairment or an obvious deterioration of that individual's judgment, reasoning, or behavior that results 

in the individual's inability to function independently.

Ind. Code 12-7-2-96.

Mental Illness: 

A psychiatric disorder that: (A) substantially disturbs an 

individual's thinking, feeling, or behavior; and  (B) 

impairs the individual's ability to function.

The term includes intellectual disability, alcoholism, and 

addiction to narcotics or other dangerous drugs.

Ind. Code 12-7-2-130 (1).
Dangerous:

A condition in which an individual, as  a result of 

mental illness, presents a substantial risk that the 

individual will harm the individual or others.

Ind. Code 12-7-2-53.
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Hypotheticals
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Initiating Civil Commitment Process

How commitment 
proceedings are 

initiated?

Immediate Detention

(24 hours)

Emergency Detention

(72 hours)

Petition for 
Involuntary 

Commitment

(Temporary v. Regular)
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Alternatives to Involuntary Commitment

Voluntary admission

Treatment on outpatient 
basis
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Hospitals and Emergency 
Departments

Marion County Community Mental Health Centers:

Adult & Child Mental Health Center, Inc.

Aspire Indiana, Inc.

Community Hospital of Indiana

Gallahue Mental Health Center

Health and Hospital Corp. of Marion County

Midtown CHMC 



icemiller.comicemiller.com

QUESTIONS?


